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Update on Shared Parenting

1. Best Practice Shared Parenting Orders

The 2010 Best Practice Guidelines for Lawyers Doing Family Law Work do not make specific
reference to best practice in relation to shared parenting orders, however the do have

comprehensive guidelines in respect of children’s matters generally.

Given the statutory presumptions and legislative intention towards shared parenting, these
guidelines must underpin our practice in parenting matters, whether they be matters within which
shared parenting is sought or ordered, or otherwise.

Turning to the guidelines, whilst some of them would seem to be the most basic premises or
conduct guidelines in parenting matters, it is worthwhile sometimes to return to the basics which we

must focus on:-

- Remember that the Court’s paramount consideration is the best interests of the child -
which is of course legislatively mandated in any event;

- We must advise our clients of the manner in which the Court approaches children’s
matters and that ultimately what the Court determines to be in the best interests of the
children may not be what either parent has advocated for;

- Seek specific instructions in relation to cultural issues which are relevant to consideration
of the best interests of the child;

- Ensure that negotiations in relation to parenting matters are kept separate and distinct
from negotiations on all other matters — children’s issues are not bartering tools;

- Provide appropriate information to client’s on the damaging effects upon children of conflict
and disputes between their parents or encouraging children to become enmeshed in the
parents disputes by taking sides or expressing tainted wishes;

- Don't let clients be motivated by anything other than the best interests of their child when
making an Application for parenting orders;

- Ensure that where appropriate, clients are advised to engage in appropriate FDR
measures prior to seeking the Court’s intervention;

- Advise clients that child support and the living arrangements for the children do not go
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hand in hand and that they ought not be motivated by issues of child support when seeking
Orders pertaining to the living arrangements for the children;

- Discourage any client that wishes to structure the children’s living arrangements to achieve
a more favourable child support outcome (either as payer or payee). Sadly, it is a widely
held view amongst experienced practitioners that a child support issue often lies behind
children’s disputes;

- Encourage your client to inform children about adult separation in a child focused and age
appropriate manner;

- Make appropriate referrals to professional persons and/or bodies in circumstances where
there are issues relating to the child’'s emotional health or allegations of abuse and family
violence of any form;

- Ensure that our clients are aware of our ability to breach our duty of confidentiality in
circumstances of disclosures of abuse or the whereabouts of a child subject to a location
or recovery Order — in this regard we must balance our duty with the perceived threat to a
child’s life or health (mental and physical) and as such the threat must be sufficiently
serious to consider such a breach

o0 Always consult with senior colleagues or senior advisors at the Law Society if in
doubt;

- Ensure that we advise our clients in respect of both the procedural and legal ramifications
of allegations of abuse of any kind -

= Magellan listing
= Potential consequences for a parent where allegations are found to be
vexatious or malicious

- Never pressure a client to agree to arrangements for children where it is clear that they do
not consider those arrangements to be in the best interests of the child(ren)

For assistance in framing orders where domestic violence is involved, see the Full Court decision
in Oakley and Cooper [2009] FamCAFC 133.

At paragraph 59 the Full Court said:

The legislature has spelt out in the Act a clear direction to a Court hearing a parenting
application and making parenting orders to ensure when considering children’s best
interests that they be protected from physical or psychological harm as a result of being

exposed to, amongst other matters, family violence.
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The Court referred to the launch of the Family Court’s publication “Best Practice Principles for use

in Parenting Disputes when Family Violence or Abuse is Alleged” and said some of the

recommendations may help Courts in framing orders which could assist the future wellbeing of
children in these types of cases, including consideration of the making of conditions; whether an
order should be supervised by a family consultant or the parties referred to an external parenting
orders program for longer term supervision and support and whether any parenting order or

injunction would be inconsistent with a family violence order.

The Court spoke of the need to ensure that children are protected so far as possible by orders
designed to shield them from physical or psychological abuse and which, in appropriate

circumstances, facilitate suitable therapeutic measures.

In relation to the orders generally, the normal requirements of drafting apply. Every effort should
be made to ensure that orders properly reflect the intention of the parties and that they are

expressed in clear and unambiguous terms.

Ambiguities and imprecise drafting give rise to miscommunication between parties whose ongoing
relationship is very often marked by poor communication and ambiguities will inevitably give rise to
unnecessary allegations of contraventions which waste the Court’s time and increase the cost and

frustration level for parties.

So often we see contraventions arise which are the result of poor drafting causing parties to
interpret the same order differently and which could have been avoided with more time and care at
the drafting stage.

In terms of specific orders, | could do little better than refer you to the notes, papers and
precedents provided by His Honour Federal Magistrate Slack in a seminar presented on practice in

the Federal Magistrates Court on 1 December 2009.

In the course of the seminar His Honour remarked on the importance and benefits of a properly
prepared and thoughtful application commenting that the application is the most important
document that a solicitor will prepare for a client but that “unfortunately, it has become the
document that is treated with the most disrespect”. A sample of draft orders prepared by FM Slack
which I find quite useful is attached to this paper.

2. Current trends in the Court
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2.1 Equal Time

Of course there is now the decision of the High Court in MRR v GR [2010] HCA 4 which has in
effect “turned upside down” the issue of the matters required to be considered before equal time

will be ordered.

The relevant chronology in MRR_v GR is as follows:-

1993 - 2007 Parties live together in an intact relationship in Sydney

January, 2007 Parties relocate to Mt Isa, Queensland and continue to live there as a
family unit.

August, 2007 Parties separate and some time after the mother returned to Sydney
with the child.

Mother remains in Sydney and advises she will not be returning to Mt
Isa with the child.

Father returns to Mt Isa and files proceedings in the Federal
Magistrates Court seeking the return of the child to Mt Isa.

October, 2007 Interim Orders of FM Coker requiring the return of the child to Mt Isa
and thereafter living in a shared care arrangement.

1 April, 2008 Final Orders requiring Mother and child to remain in Mt Isa and for
the child to live in an equal time arrangement between Mother and
Father with parental responsibility to be shared equally.

15 May, 2009 Mother's Appeal is dismissed by the Full Court of the Family Court.
2 October, 2009 Mother given special leave to appeal to the High Court.
December, 2009 The Mother’s Appeal against the decision of the Full Court of the

Family Court upheld. (Reasons published on 3 March 2010).
1 April, 2008 Orders set aside
Matter remitted for rehearing de novo

It is the interpretation of the Court (comprising French CJ and Gummow, Hayne, Kiefel and Bell JJ)
in respect of s65DAA which has had a dramatic effect on existing jurisprudence of parenting

matters and the practice in respect of shared parenting.

The Court commented at paragraph 9:-
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“Each of sub-ss (1)(b) and (2)(d) of s65DAA require the Court to consider whether it is reasonably
practicable for the child to spend equal time or substantial and significant time with each of the
parents. Itis clearly intended that the Court determine that question. Sub-section (5) provides in
that respect that the Court “must have regard to” certain matters, such as how far apart the parents

live from each other and their capacity to implement the arrangement in question....”
Ultimately the Court determined, at paragraph 13:-

“s65DAA(1) is expressed in imperative terms. It obliges the Court to consider both the question
whether it is in the best interests of the child to spend equal time with each of the parents (para (a))
and the question whether it is reasonably practicable that the child spend equal time with each of
them (para (b)). Itis only where both questions are answered in the affirmative that consideration
may be given, under para (c) to the making of an Order. The words with which para (c)
commences (“if it is”) refer back to the two preceding questions and make plain that the making of
an Order can only be considered if the findings mentioned are made. A determination as a
question of fact that it is reasonably practicable that equal time be spent with each parent is a
statutory condition which must be fulfilled before the Court has power to make a parenting order of
that kind.”

Their Honours went on to note if a Court was unable to make "such a finding” then the legislation
required consideration of the prospects of the child spending substantial or significant time with
each parent and a consideration of that sub-section required the answering of the same questions

concerning the child’s best interests and reasonable practicality.

The Court found that His Honour FM Coker treated his answer to the question posed under para
(a) as being determinative of whether an Order should be made.

The effect of the judgment is that a Trial Judge cannot make an Order for a child to spend equal (or
substantial and significant time) with each parent without making a finding, separate from its
consideration of what will be in the child’s best interests, that it is reasonably practical for the child

to spend such time with each parent.

In the Full Court decision of MRR v GR [2009] FamCAFC 81 (at 96 and 97) the Full Court

considered His Honour’s consideration of sS60CC considerations as satisfactory in circumstances

whereby His Honour did not expressly address reasonable practicality.
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The High Court held that those matters (being the s60CC considerations) could be relevant only to
the question posed under para (a) of sS65DAA(1) and not the question posed under para (b) (at
paragraph 14).

Other comments from the High Court in this matter include:-

- S65DAA(1):-
0 s concerned with the reality of the situation.... not whether it is desirable that
there be equal time;

O requires a practical assessment of whether equal time is feasible.
(at para 15)
Their Honours said the Full Court should have held:

. It was not open to the Federal Magistrate to find it was reasonably practicable for the
child to spend equal time or substantial or significant time with each of the child’s

parents; and

o It was not open to the Federal Magistrate to consider making an Order for equal time.

So how has the decision of the High Court affected the Court’s interpretation of the shared
parenting provisions in the Act?

In an article published in (2010) 24 AJFL 255 Chisholm & Parkinson in summarizing the

consequences of the decision state as follows:

Where s65DAA applies, in order to make a parenting order that children have equal or
substantial and significant time with each parent, in contested matters the Court must now
make a specific finding that the child spending such time with the parents is reasonably
practicable having regard to the factors listed in S65DAA(5), distinct from its assessment of
what is best for the children (even if some of the same factual material might be relevant to
both issues). Failure to do so will mean the Court has no power to make an order for
equal time or substantial and significant time, even though the judge may consider such an

arrangement to be in the child’s best interests with regard to the s60CC factors

MRR v GRR has been cited in approximately 130 judgments (according to www.austlii.edu.au

since the delivery of the High Court’s reasons in March 2010.
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Two recent examples from the Family Court include:-

Appleton & Appleton [2011] FamCA 70 (delivered 17 February, 2011) wherein the Court held (at
para 95) -

In the event that an order is made allocating equal shared parental responsibility, either
presumptively or otherwise, the Court is then obliged to consider both the advisability and
practicability of the child spending equal, or alternatively, substantial and significant time with each
of the parents (s 65DAA).

Broom & Falcon [2011] FamCA 67 (delivered 16 February, 2011) at para 219 -

As there is to be an order for equal shared parental responsibility, | am bound to positively consider
those matters required by s 65DAA.

It is therefore clear that in light of the decision in MRR v GR the hurdles to overcome in respect of

an equal time or shared care order have just become exponentially harder.

Collu & Rinaldo [2010] FamCAFC 53 was the first relocation case considered by the Full Court
after the High Court decision in MRR v GR.

The Full Court was critical of the trial judge for making findings that an Order should be made for
equal shared parental responsibility prior to considering the relevant statutory considerations and,
in particular, s60CC of the Act.

This case is worthwhile reading to assist in understanding the approach to be taken following MRR
v GR.

At paragraphs 334 & 335 the Full Court dealt with the Order in which the statutory provisions in

Part VIl are best considered. They said:

“Section 60CA of the Act provides that in deciding whether to make a particular parenting order in
relation to a child the Court must regard the best interests of the child as the paramount

consideration. “Parenting order” is defined in s 64B. Section 60CC then sets out how to determine

what is in a child’s best interests. Section 60CC(1) provides that in determining what is in the

child’s best interests the Court must consider the matters set out in s 60CC(2) being the primary

considerations and the matters set out in s 60CC(3) being the additional considerations. In other
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words, the matters in s 60CC could be described as the “best interests” considerations and they

must be considered.

There is a possible overlapping of a number of the considerations in s 60CC of the Act. For
example, the first primary consideration in s 60CC(2)(a) of the Act, which deals with a child having
a meaningful relationship with both of his parents may overlap with the additional consideration in s
60CC(3)(b) which requires consideration of the nature of the relationship of a child with each

parent and other persons. So also any finding as to the nature of the relationship of a child with a
parent would be relevant to consideration of s 60CC(3)(d) which requires consideration of the likely
effect of any changes in the circumstances of a child including the likely effect of separation from a
parent. It is for this reason that there is some attraction in the idea that perhaps the additional
considerations in s 60CC(3) should be looked at before consideration of the primary considerations
in s 60CC(2): Mazorski v Albright [2007] FamCA 520; (2007) 37 Fam LR 518 per Brown J.”

In Cowley & Mendoza [2010] FamCA 597 Murphy J succinctly summarized the legislative pathway

the Court should follow in parenting matters, stating:-
Summary of Principles

The decision in MRR, in combination with the legislative requirements (and bearing in mind the Full
Court’s decision in Goode v Goode [2006] FamCA 1346; (2006) FLC 93-286), would, then, appear
to me to require a Court contemplating the making of parenting orders to:

- First apply a presumption that it is in the best interests of the subject children for their
parents to have equal shared parental responsibility in respect of them;

- Next, make findings as to whether any “family violence” or “abuse”, as each is defined,
exists;

- Further or alternatively, then make findings, by reference to s 60CC(3) about such matters
pertaining to best interests relevant to the issue of whether parental responsibility should
be shared equally;

- Determine, accordingly, whether the presumption of equal shared parental responsibility is,
as a result of findings about each (or, perhaps, both) of the above matters, respectively,
inapplicable or rebutted or, presumption or not, whether such an order should be made;

- Ifthe presumption is inapplicable or rebutted, and such an order should not otherwise be

made, make findings about best interests relevant to a determination of what ultimate

Mike Emerson LegalWise Seminars
Emerson Family Law Page 8
Update on Shared Parenting



orders are in the best interests of these particular children in their particular circumstances
(s 65D; s 60CA; s 65AA). (As the Full Court put it in Goode, the enquiry about best
interests is “at large”);

- If the presumption is not inapplicable or rebutted, or if it be determined that an order for
equal shared parental responsibility should in any event be made, the Court must (s
65DAA) then proceed to:

0 Make findings as to whether the subject children’s best interests are best met by
an order for equal time; and

0 Make findings as to the matters prescribed in s 65DAA(5), and, as a result;

0 Make findings about whether an equal time order is reasonably practicable (that is,
in the words of the High Court, make “a practical assessment of whether equal
time parenting is feasible”); and

o Ifitis not, conduct the same process, but this time with findings directed to a
consideration of whether a “substantial and significant time” order (as defined —
see s 65DAA(3)) should be made;

- If neither an equal time order, nor a substantial and significant time order, should be made,
proceed to determine the orders which the earlier findings point to being in the subject
children’s best interests. (s 65D; s 60CA; s 65AA).

It might be thought that, as a matter of logic, if neither party seeks an order for either equal time or
substantial and significant time, a consideration of the power to make such an order may become

moot. But, that is clearly not so.

First, the Court must (subject to procedural fairness) formulate proposals, independent of the
parties, consistent with findings about the children’s best interests. (See, eg. U v U, above).
Secondly, while, in accordance with the High Court’s judgment in MRR, s 65DAA contains the
power to make those orders, the section also plainly casts an express obligation upon the Court to
consider the exercise of the power to make each such order in the prescribed manner when the
precondition to its application is met (viz. an order is to provide for equal shared parental
responsibility). That statutory obligation exists despite the fact that, in any given case, neither party

seeks an order of either type.

2.2 Rebutting the presumption of equal shared parental responsibility

Before looking at some recent decisions where the Court has resolved that the presumption has
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been rebutted, it is important that we start with an understanding of both the concept of parental

responsibility and the legislative pathway which must be followed.

His Honour Justice Murphy in Wattel & Evans [2010] FamCA 411 sets out the process of

examination the Court must engage in when disputes as to the appropriate allocation of parental
responsibility arisel.

Firstly s61C of the Family Law Act which provides:-

(1) Each of the parents of a child who is not 18 has parental responsibility for the child;

(2) This position is not affected by the change in the nature of the parent’s relationship, ie
separation or either or both parent remarrying;

(3) The position is subject to any order of a Court.

Therefore by becoming parents each of the mother and father has, until such time as an Order of
the Court is made, all the duties, powers, responsibilities and authority which, by law, parents have

in relation to children?.

It is clear by the terms of s61D that a parenting Order 3 does not of itself displace the position set
out in s61C, rather the Court must specifically provide for the allocation of parental responsibility in
order for the underlying parental responsibility to be displaced.

When the Court is asked to make parenting Order, it is bound by the terms of s61DA to apply the

presumption contained therein, namely:-

(1)  when making a parenting Order in relation to a child, the Court must apply a presumption
that it is in the best interest of the child for the child’s parents to have equal shared parental
responsibility for the child

The presumption applies unless the Court has reasonable grounds to believe there has been
abuse of the child or another child, family violence or if the Court is satisfied that it would not be in

the best interests of the child for the responsibility to be shared®.

! See para 13 referring to Lansa & Clovelly [2010] FamCA 80

Z See s61B Family Law Act 1975 (Cth)

® See definition of parenting order in s64B Family Law Act 1975 (Cth)
* Section 61D(2) Family Law Act 1975 (Cth)

> Section 61DA(2) and s61DA(4)
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s61DA(3) provides that in reference to an interim Order, the presumption applies unless the Court

considers that it would not be appropriate to so apply.

Before embarking on the method by which the best interests of the child are determined, in Wattel
& Evans® Murphy J notes that the legislative provisions are narrowed by a consideration of
s65DAC and he comments:-

...makes it clear that sharing parental responsibility (whether equally or not) is not a passive
activity; it requires those having shared parental responsibility, or aspects of it, to make joint
decisions and to consult and attempt to reach agreement in order to do so. However, the section
goes on to provide that consultation is not required unless the decision is about a major long-term

issue — an expression that is defined 7
“Major long-term issues” are clearly defined in s4 of the Act and do not need re-stating herein.

The responsibility and requirement for consultation which is inherent in sharing parental
responsibility will be practically difficult to achieve in matters where there is “entrenched and

apparently intractable conflict”.

This practical consideration therefore imposes upon the Court the need to consider the practical
reality of the matter before it, in addition to the legislatively provided for considerations in s60CC.

This was highlighted by the Full Court in Chappell and Chappell (2008) FLC 93-382 where the Full

Court said®:-

We accept that in determining what is in the child’s best interests the Court must take into account
the prescribed matters in ss60CC(2) and (3), one of which requires the Court to consider whether it
would be preferable to make the order least likely to lead to the institution of further proceedings.

In our view, it would be an appropriate exercise of discretion in some cases to find that application
of the presumption would not be in the child’s best interests because the track record of the
parents would suggest a high probability of deadlock, which would inevitably lead to further

proceedings.

® Ibid

" Para 19

& Wattel & Evans [2010] FamCA 411 at par 24
% Para 75
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In VR and RR (2002) FLC 93-099 the Court noted that orders limiting or curtailing the parental

responsibility of a parent should be made only in circumstances which warrant it and in practice,

such orders are rare. The Full Court commented 10

....Inour view it is clear from the legislative scheme that any intervention by the Court in the due
performance of an aspect of parental responsibility, that seeks to interfere with or diminish the
responsibility of either parent to care for the child in the manner that parent deems appropriate,
should be made only where the Court is of the view that the welfare of the child will be clearly
advanced by that Order being made.

By reference to the following cases we see how, in recent times, the Court has held that it is

appropriate to rebut the presumption of shared parental responsibility.

2.2.1 2010 Cases

Clovelly & Clovelly (No3) [2010] FamCA 684

Interim judgment of Faulks DCJ

Orders (relevantly)

- Mother have sole parental responsibility for “C” aged 11yrs.

Facts
- Consent Orders made in 2007
- Father filed application seeking to spend more time with child
- Father lived in New Zealand and travelled to Australia for the purposes of spending time
with the child each alternate weekend
- Court asked to implement interim arrangements to cover the period July to November,
2010
- Father advised during interim hearing that he would be returning to Australia however had
10 at 88,940
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no firm arrangements for accommodation, employment or other financial support

Expert Evidence

- Family reporter concluded:-
0 Might best meet the child’s needs if she were to spend time with her Father on a
more flexible basis... in this way she can maintain a relationship with her Father,
such that she is able to focus on her own interests and commitments and such

that her time with him might be more meaningful and enjoyable

Comments from the Bench

- Child has not formed a close emotional attachment to the Father
- Not a good fit between the father’s parenting attitudes and the needs of the child
- Child feeling unease and resentful
- Child no longer wants to be centre stage in her parents ongoing conflict or be burdened
with the task of appeasing her parents, in this case her Father
- Uncertainty of the Father’s plans upon returning to Australia made assessing his proposals
for the child’s living arrangement very difficult
- Rebutted the presumption of shared parental responsibility for the following reasons:
0 The issue is not what rights each of the parents have, but rather what
responsibilities and obligations they have;
0 Inthis instance the parents have demonstrated over a long period of time their
total inability to agree on almost any matter;
0 Neither party is able to put aside his or her views about any matter to enable a
joint decision or a cooperative decision to be made;
o This in itself would mitigate against (at least on an interim basis) and at least on
an interim basis determine, the issue that the presumption should not apply;
o Even though the statutory rebuttals did not apply the Court was satisfied after
considering s60CC that the presumption should not apply;
0 Relevant s60CC factors considered included
= The evidence of the family consultant which was clear and unequivocal
was that the child was expressing views about the time she spends with
her father with such views not as a result of any particular coaching from

the mother -
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= Asto the child’s maturity the Family Consultant suggests:-

e “she impresses as an eleven year old with strong views and
determination... confident, well adjusted and sociable young
individual who is well regarded by adults and her peers and who
is well attaining the tasks of her development stage”

= As to the nature of the child's relationship with her parents and other
persons

e Child has a close relationship with her mother based on mutual
affection and respect. This bond is not one which causes the
child or the mother to be emotionally dependent upon the other

e Held that the relationship between the child and the Father is not
as close as that between the child and the Mother but is
nevertheless an important relationship in her life

= Asto the willingness and ability of each parent to facilitate a close and
continuing relationship between the child and the other parent:-

e Does not exist for either parent

e Intheory the Mother would like that to occur, | do not think in
practice that is the case

e Certainly not the case that the Father wants a close relationship
between the child and her mother even though he might express
that that is what he really wants

o Neither parent prepared to put aside the animosity they feel
toward the other to bring about a close and continuing relationship

e Could not see that situation changing

= Practical difficulty and expense

e Given that the recommendations of the Family Consultant were
that the time should be something like a period of hours only and
given the Father travelled from New Zealand to spend time with
the child the Court held this to be a mitigating factor against the
presumption applying

= Capacity of each parent to provide for the child’s needs
e Evidence of the Family Consultant

0 The Father is incapable of having sufficient empathy and
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understanding of the child’s emotional needs to
adequately provide for them

The relationship between the child and her Mother does
provide that emotional and, to some extent, psychological

and intellectual support

Attitude towards the child and the responsibilities of parenthood

demonstrated by each of the parents

o

Each said that the other had gone out of their way to
disrupt and/or destroy the relationship between that
parent and the child
Each of them has exhibited an ability to put his or her
own needs ahead of what the child really needs
Example on the part of the Father:-
= Email sent to Mother regarding costs of presents
for party’s the child may attend whilst in his care
— as he was paying child support he felt it was
appropriate for the Mother to purchase the
present for the party
“l find the pettiness in that context quite extraordinary and
an adverse reflection upon the father’s idea about his
responsibilities as a parent”

= As to the primary considerations

There is a need to protect the child from the psychological harm

of forcing her to spend time with her father against her will. In this

regard the family consultant has indicated that this may have an

effect, if indeed she does not want to spend time with her father,

of causing her to resent her mother’s actions in making her do it

and resent even more, perhaps, her father for making her do it as

well

Seales & Pacillo [2010] FamCA 759

Judgment of Justice Rose

Orders
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Facts

Expert Evidence

Mother Ordered to have sole parental responsibility for the child (11 years old)

Final Orders made in September, 2003 after a contested hearing

Both parties sought those Orders be discharged

Mother sought

(0}

(0}

o

Sole parental responsibility

Child live with her

Child spend time with the Father depending upon the findings made about alleged
abuse of the child by the Father and/or the Father's child from a previous

relationship

Father sought

o

(0]

(0]

Sole parental responsibility

Child live with him

Child spend time with the Mother on alternate weekends and during school holiday
periods dependant upon the Mother not being under the influence of drugs or
alcohol

Numerous interim issues between 2003 and final hearing in 2010 including

(0]

Father seeking and obtaining an Apprehended violence Order against the Mother
in2005

Contravention proceedings in 2005, 2008 and 2010

The Father’s former girlfriend seeking and obtaining an Apprehended Violence
Order against him in 2008

Allegations of

(0}

o

o
o
o

Physical abuse of the child by the Father

Emotional abuse of the child by the Father

Sexual abuse of the child by “S” (the child’s half sibling)
Emotional abuse of the child by “S”

Unacceptable risk of abuse of the child by the Father and/or “S”

Dr B — Psychiatrist

o0 Although the child made negative comments about his father — don’t believe they
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are a true reflection of his feelings

0 Child appeared remarkably comfortable with his father

o0 Discounted the child’s complaints

0 Wasn't struck by the allegations or risk posed by “S”... on the evidence there didn't
seem to be sufficient concern to regard “S” as an unacceptable risk to the child

o Father does not have a great deal of insight into the understanding of children of
this age, nor the situation that the child funds himself between the parents and

also the inappropriate punishment... it's of major concern

Comments from the Bench

- Mother’s affidavit material had themes of:-

o Child showing fear or anxiety and resistance to spending any time with the Father;

o Child having adverse reactions to verbal and/or emotional abuse directed to him
by the father;

o Child fearful of the Father;

0 Child exhibiting regressive behaviour and feigning illness;

o0 Child stating that he wished to be dead and threatening to self-harm;

- Not satisfied on the basis of Dr B's evidence that the child’s views in relation to the father
should be discounted;

- Found that the child had a close and strongly bonded relationship with the mother and
whilst there are positive aspects of the child’s relationship with the father, it has been
severely undermined by a combination of the child’s reaction to the father’s lack of insight
together with his negative comments about the Mother;

- Although little weight attached to the evidence of Dr B in relation to the allegations against
“S” the Court was not satisfied that “S” in fact either sexually abused the child or
threatened to do so;

- Neither parent found to be willing to enable a continuing relationship between the child and
the other party;

- Practical difficulties were obvious — Mother on the Central Coast and Father in Western
suburbs of Sydney;

- Practical difficulty in respect of communication also — communication almost non-existent
because of entrenched conflict that is a significant “handicap” to the child having effective

communication with one party or the other;
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2.2.2

Whilst the Father alleged the Mother had been engaging in alienating behaviour, the Court
balanced the limited evidence on that allegation with the Father’s lack of insight and found
that the Mother had not engaged in alienating behaviour;

Mother found to have appropriate parental attitude;

Father found to have a compromised parental attitude due to the stress and anxiety the
child has suffered as a result of not only the conflicted relationship between the parties but
also the father's behaviour;

Found that there had been instances of family violence on the part of the Father,
demonstrated by his language and demeanour which caused the child to reasonably fear
or be reasonably apprehensive about his personal wellbeing or safety — thereby falling
within the definition of family violence in s4(1) of the Act.

Satisfied that the presumption did not apply pursuant to s61DA(2), namely that family
violence had taken place

Also concluded that it was in the best interests of the child for an order for sole parental

responsibility to be made.

2011 Cases

Moer and Sands

Judgement of Brown FM

Orders

Facts

Father have sole parental responsibility in respect of decisions concerning health and

education of the child aged 9 yrs.

Child had lived predominantly with the Mother since separation in early 2007.

Father asserted that if current arrangement remained the same there was the potential to
expose the child to an unacceptable risk that he will come to some form of psychological
harm as a result of his mother’s abusive and neglectful parenting of him.

Mother opposed any significant change and seeks sole parental responsibility.
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Mother unilaterally withdrew child from school in 2009 as well as being generally
unreceptive to school’s advices and recommendations and disruptive to his attendance
there — showing up for example in the middle of class in PJ's and rummaging through the
child’s books.

Expert Evidence

Psychologist

o Father said that he was motivated to make the application because of his
perception that the child’s mental health had deteriorated

0 Mother similarly reported concerns but attributed the behaviour to the Father’s
violent and aggressive behaviour towards her;

o Evident that the child had serious emotional and behavioural disturbance;

0 Needs parents that accept and act on the advice they receive from professionals
even when that advice may be unpalatable to them;

o Each parent had very different accounts of who has been primarily responsible for
initiating and maintaining conflict;

0 Recommended that the child continue to attend current school and receive urgent
professional psychological care;

0 Live the majority of the time with one parent and spend three or four nights a
fortnight with the other;

o0 Parents acrimonious and competitive relationship with each other was emotionally
detrimental to the child;

o Court must minimise the conflict;

0 Child would cope with being in the primary care of either parent.

From the Bench

Satisfied that the child is a disturbed child who is seriously at risk educationally;

Patently obvious that the current arrangements for his care are not working particularly in
terms of providing him with a satisfactory standard of education;

The mother either consciously or unconsciously working against the school’s efforts
because she wants the child to attend another school;

One of the main points of the Mother's case was that the child’s behavioural problems

were as a result of the Father’s exposure of him to violence towards the mother
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o0 However in the 2007 hearing the Mother’s position was that the child should live
equally between the parties;

Accept that the child is significantly at risk due to his education being compromised;
If the child is deprived of the opportunity to learn elementary skills, his progress through
primary school and on to high school will be problematic. His social skills are likely to be
retarded because he will not interact as fully as other children do with their peers;
The duty to ensure a child attends school properly and has a regular education is one of
the most fundamental and important responsibilities of being a parent. The Court was
satisfied that the evidence currently indicates that the child is not having a regular or
normal education;
All unexceptional school activities are marked by conflict which causes the child distress;
If the child continues to have a failed education there was no doubt that this has the
potential to cause him significant psychological harm and that it was incumbent upon the
Court to act decisively;
Accept that the Father is far better placed to work with the school than the mother;
Satisfied that the Mother can continue to have a meaningful relationship with the child
notwithstanding there is to be a change of arrangements;
Neither appropriate nor in the child’s best interests to apply the presumption of shared
parental responsibility;
Pressing need for normalisation of child’s attendance at school and ensuring he receives

the necessarily support required to remedy his fallen academic standards

Brown & Sidebottom [2011] Fam CA 47

Judgement of Dessau J after hearing commencing July, 2010 and continuing part heard through
October, 2010 and finalising in January, 2011-02-27.

Orders

Facts

Father have sole parental responsibility for the children aged 13 and 10;

Children lived in mostly week about arrangement for approximately six years;

Mother alleged serious risk to children’s welfare due to Father’s life long sexual abuse of

them,;
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- Expert evidence (disputed by the mother obviously) is that mother suffers from paranoid

delusional disorder;

- Long litigation history

(0]

(0]

(0]

Mother first filed in 2003;

Alleged sexual abuse then but ultimately final consent Orders for shared care;
The mother then alleged sexual abuse again but that litigation also ended in 2006
with consent orders for shared care;

In 2008 the Father commenced proceedings and the mother again alleged sexual
abuse but these proceedings ended in consent orders whereby the children lived
with the Father and spent time with the mother ;

Mother started proceedings again in 2010.

Expert Evidence

- Family Consultant

(0}

0O O O O O

Described the children as intelligent, good natured girls;

Happy living with their father and his new wife;

Children more mature than their age;

Children felt relaxed and secure in Father’s presence;

Children expressed hurt and distress at their mother’s conduct;

The eldest daughter accepted that the Mother's behaviour might be as a result of
mental illness and said that her mother “only gets so many chances”;

Children described feeling hurt as a consequence of her mother stalking her and
her friends .... “she has ruined my primary school friendships”.... “I have cut all
emotional ties with her”;

Eldest refused to see mother during interview process and said that if she was
required to see her Mother she would just get on a train and go back to her Father;
Family Consultant said that the strength of the child’s feelings at present were
such that she was genuinely unable to contemplate spending time with her mother
either alone, with her sister or in a supervised situation;

The youngest expressed willingness to spend time with her mother eventually with
someone else present but wanted nothing to do with her until she started to take

her medication again;
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o Satisfied the children were giving their own views free from any outside influence
or pressure;
o Children need respite from these issues, their mother’s behaviour and Court

proceedings.

- Psychiatric Report
o0 Professional opinion was absolutely clear that the Mother’s behaviour is consistent
with a paranoid delusional disorder;
0 Medication could not eradicate her delusions but her response to them could be

substantially calmer if she adhered to treatment.

From the Bench

- Whilst it is generally in the interest of children to have a good relationship with both parents
it is sometimes not possible;

- Mother is the only source of these allegations — offers very little evidence of direct
disclosures by the children — concerns are based on her own inferences drawn from the
children’s behaviour or from her understanding of the behaviour and propensity of men in
general;

- Mother's belief based on things such as:-

0 The children being constipated from time to time was a result of the Father
sodomising them;

- Satisfied that the children are not at risk of sexual abuse or any other abuse in their
father's home;

- Satisfied that they are at very serious risk in their Mother's home, given her mental health
issues and constant reinforcing to the children that they have been sexually abused;

- Clear on all the evidence that the mother’s capacity to care for the children is extremely
hampered by her view that, to protect them, she must severely restrict their movement;

- The mother’s train of thought in her trial material gave an insight into what the children
have endured;

- Father held to have only ever stepped in to stop the relationship between the children and
the mother when there has been a genuine concern about the Mother's mental health;

- Mother does not have the capacity to facilitate relationship between the children and their

Father;
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- Court “sadly” held that Father should have sole parental responsibility — sadly used
because the Mother's mental health issues can be treated and if so she has the capacity to
contribute to decision making for the children;

- However currently her mental health resulted in the presumption being rebutted in light of
the abuse the children have suffered in the Mother's care;

Pillai & Doshi (No 2) [2011] FamCA 36

Judgment of Justice Young in Melbourne

Orders

- Mother have sole parental responsibility for the children aged 6 and 4.

Facts

- Allegations of family violence, threats and abuse;

- Marital conflict, total lack of communication and alleged inappropriate influence upon both
children;

- Father had refused all supervision of his time with the children;

- Father had rejected any role, influence or recommendation made by counsellors or social
workers, the Family consultant or the ICL;

- Father sought that the children live with him and have sole parental responsibility;

- Mother sought the children live with her and have supervised time with the Father and that
she have sole parental responsibility;

- Long litigation history commencing in 2007

- Defended Family Violence proceedings in Victoria with an Order being made in favour of
the Mother for an undefined period of time — Father was in the process of appealing at the
time of hearing.

Expert Evidence
- Ordered to attend upon psychiatrist;

- Father refused to attend and maintained could not afford to pay the fee involved and

disputed the need for attendance.

From the Bench
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Turning to s61DA the Court held (at paragraph 102):-

o0 | commence with the presumption that an equal shared parental responsibility
order is appropriate for the children, but that the presumption is clearly and firmly
rebutted on the facts of this case

Relied upon the findings made in respect of Family Violence but also held that there are
other significant factors identified which resulted in it not being in the best interests of
these children for their parents to share equal responsibility for them;

No level of communication;

Continuing conflict;

Total lack of trust;

Held that there was no meaningful relationship between the Father and the children — all
recent periods of time spent between the Father and the children were spent by him to
develop issues and gather evidence.

Yanders & Jackin [2011] FMCAfam 57

Decision of FM Turner

Orders

Facts

The Respondent Ms Jacklin have sole parental responsibility for the child (aged almost 6).

Same sex relationship;
Respondent Ms Jacklin conceived a child with Mr S, an acquaintance of hers
Physical separation occurred in May or June, 2008 with Ms Jacklin asserting separation
under the one roof much earlier, in October, 2006;
Issues relating to the Applicant, Ms Yander's mental health including a failed suicide
attempt;
Ms Yander’s sought shared parental responsibility and graduated time orders;
Ms Jacklin sought an order for sole parental responsibility and that Ms Yander’s spend no
time with the child.

0 Asserted that Ms Yander's did not have the right to have anything to do with the

child and that the child would not benefit from any relationship with her.
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Expert Evidence

- Family Report prepared by Mr E

(0]

Comments from

Setting aside the descriptors of parent, mother, friend and/or aunt, indications are
that from mid-2005 until some time in 2009 Ms Yander's was a part of the child's
relationship and/or care landscape, while Ms Jacklin was at the epicentre of the
girl’s relationship and care experience. Indications are that, to varying degrees,
prior to 2009 Ms Jacklin included Ms Yanders in the child’s care and relationship
network and, from sometime in 2009 she adopted a stance to exclude her;

The report is challenged on the matter of recommendations regarding sole or
shared parental responsibility as it seems that Ms Jacklin has largely been the
parent who has taken sole or primary responsibility for managing crucial aspects
of the child’s health, education, religious, family, friendship and relationship

matters and that Ms Yanders has largely accepted and complied with this.

the Bench

- Held that as a threshold issue, the Court must determine whether Ms Yanders was entitled

to bring

an Application for parenting Orders.

Held that the child was not a child of a de facto relationship given that the child
was not a child of the parties nor was the child adopted by the parties;
S60HB did not apply as it pertains to surrogacy;
S60H(1) relating to artificial conception procedures;
= Ms Yanders’ asserted that as the pregnancy was planned with Mr S acting
as a sperm donor only, the child was conceived through artificial
insemination therefore making the child a child of she and Ms Jacklin;
= Ms Jacklin said that the pregnancy was unplanned and accordingly was
not a child of she and Ms Yanders.
Court held that whether or not the pregnancy was planned the child was conceived
naturally and therefore s60H(1) does not apply;
Ms Yanders was held to be a person concerned with the care, welfare or
development of the child pursuant to s65C(c) and accordingly entitled to make her
Application
= (Referring to Ms Jacklin’s assertion that Ms Yander's was no more than
an “Aunt” to the child) the Court held at paragraph 102 — Whether as an
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Aunt or something greater, it is evident that for the first three years of [X's]
life, the Applicant was a constant presence for the child and developed a
bond with the child;

= Relied on the threshold test set out in KAM v MJR & Anor (1998) 24 Fam
LR 656.

0 As to parental responsibility the Court held:-

= Atpara 111 - The presumption.....does not apply as a finding has been
made that the Applicant is not a parent for the purposes of the Act.

0 Relying however upon s64B(2) which provides that a parenting Order (having
established Ms Yanders is entitled to apply for parenting Orders) can deal with the
allocation of parental responsibility the Court entertained the application for shared
parental responsibility, ultimately finding:-

= Atpara 122 - In addition to their being no evidence of any active role of
the Applicant in the parental responsibility or decision making for the child
in the past, it is unlikely with the complete lack of communication between
the parties and the strong feelings of animosity demonstrated by the
respondent towards the applicant during the trial, that there is little, if not,
any chance of the parties having the ability to co-operate together in the
future in respect to making decisions for [X];

= Atpara123- ... | find that in this matter, where the respondent is so
strongly opposed to the child spending any time with the applicant, and
with her staunch views towards the applicant, that family dispute
resolution would be of little assistance and that any order for shared
parental responsibility is more than likely to lead to further Court
proceedings;

= Atpara 124 - | find therefore that it is not in the best interests of the child
for an order to be made for the Applicant to have any shared parental
responsibility with the respondent, and accordingly the applicant should
retain sole parental responsibility.

NB - the judgment is also a detailed analysis of the considerations when being
asked to make a parenting order in favour of a non-biological parent and/or a

person only concerned with the care welfare and development of a child
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3. Relevance and impact of social science research

The issue of the use of research and academic writing by judicial officers has been the subject of
comment by the Court recently, due to litigants feeling displaced upon reading a judgment in their

matter which refers to such academia (and often in significant amounts).

The general consensus is that litigants feel that it is inappropriate for judicial officers to refer with
such vigour to material which they did not seek the Court rely upon and often do not even know the

content of.

These general concerns have been raised recently in the following cases:-

Vance & Vance [2010] FamCAFC 250

Facts

This was an Appeal by the Father against the Orders made by FM Altobelli which provided that, in
broad terms, the children live with the mother and spend time with the father each alternate
weekend from Friday after school until the commencement of school on Monday morning, and for
time after school until 8.00 pm each Wednesday. Additionally, the orders provide for special
occasions and holiday time with both parents. It was also ordered that the parents have equal

shared responsibility for the children.

Grounds of Appeal

1. Procedural Fairness

The Father asserted there was no procedural fairness as he wasn't put on notice about the use of

academic materials which were ultimately referred to in the judgment at first instance.

This was notwithstanding the Trial Judge having set out in his reasons for judgment that the
academic material was not evidence and only used by him for background purposes.

In commenting on this particular ground of appeal the Appeal Court noted:-

- there is likely to be a fine line between what material is used truly as background material

or material which is relied upon;
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understandable that parties will not understand why material that they did not have any
knowledge of finds its way into the judgment;

whilst no appealable error is established, it may have been prudent to direct the parties’
lawyers to the material and/or to provide copies to the parties at commencement of the

hearing to enable them time to consider and discuss with their lawyers.

Outcome

Appeal was dismissed.

Salvati & Donato [2010] FamCA 263

Facts

The trial judge had made reference to social science research which was not tendered by the

parties.

Parties did not have the opportunity to make submissions on its content.

These circumstances did not give rise to a ground of Appeal however the Full Court made

comment on the use of social science research in parenting cases and said as follows:-

Quoting the trial judgment — This research is background to my judgment. Itis not
evidence — no judicial notice being taken — no findings of fact being made as a result of the
material — assists in understanding the expert evidence — one also hopes that parents
might learn from it.
However despite this disclaimer the trial judge made the following comment in discussing
the Orders he proposed:-

0 ‘“l appreciate that this is contrary to the research and recommendations of

Maclntosh and Chisholm. However the facts of this case are unique....

Referring to s144 of the Evidence Act 1995 (Cth) — Matters of Common Knowledge - the
Full Court said that they did not consider the research and academic material the Federal
Magistrate referred to could be considered to be common knowledge;
Considered it inappropriate for the Federal Magistrate to refer to the journals and for them

to inform his decision when they had not been tendered by either party or the ICL and
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where the parties had not been given the opportunity to make submissions in relation to

them.

McCall & Clark (2009) FLC 93-405

In this case the Full Court were discussing the use of social science research and academic
material in circumstances whereby the Federal Magistrate did not have any expert evidence to rely

upon.
Neither party tendered any such material.
The Federal Magistrate did not inform the parties that he could have recourse to such material.

The Full Court held that absent such evidence the Federal Magistrate could not have informed

himself of such matters.

Had the Trial judge informed the parties of his intention, then reliance upon material such as this
may have been admissible after giving appropriate notice under s144(4) of the Evidence Act.

This case was another international relocation case where the Full Court concluded that the basis
on which the Federal Magistrate ultimately reached his decision showed that he had not given “any

real consideration of the imperatives in S65DAA.
At paragraph 62 the Full Court concluded:

“In our view, it is inevitable given the provisions of the legislation that the exercise to be undertaken

will on its face involve dual consideration of some matters ...”

Barclay & Orton [2009] FamCAFC 159

Reliance was placed on the matters raised in McCall & Clark above and Justice May observed:-

It is entirely desirable that judges have the assistance of expert evidence but not appropriate, in my
view, that a Federal Magistrate inform himself about some academic writings and not provide those

writings to the parties nor allow other expert evidence to be called.

As it was clear that the Federal Magistrate relied upon his own appreciation of expert evidence in

making decision, the Appeal was allowed.
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Allen v Green (2010) 42 Fam LR 538

Justice Boland found that the lack of procedural fairness amounted to an appellable error.

Her Honour said:-

Neither party had referred to the two specific articles the subject of complaint and the father was
denied the opportunity to make submission on those articles. Mother's Counsel didn't provide the

article to Dr T to enable his comment.

The Federal Magistrate also sourced materials without reference to the parties.

If the material merely gave background to the Federal Magistrates decision or was extraneous to
her decision then notwithstanding a failure to provide to the parties there would be no appealable

error.

Her Honour's reasons show that she took into account the author’s opinions which were against
the recommendations of the experts.

In the circumstances it was established that there was no procedural fairness to the Father who did
not have the opportunity to address the material on which the Federal Magistrate relied and there

was accordingly an appealable error.

The Court said:

We do not consider that the research and articles to which the Federal Magistrate referred could be
considered to be “common knowledge such as to fall within s144(1) of the Evidence Act 1995
(Cth)".

4. The Role of the Family Consultant

Tryon & Clutterbuck (2010) FLC 93-453

This appeal involves comment by the Full Court on the role of the family consultant or Court expert.
The trial judge in a case involving paternity issues ordered that the mother and her new partner
attend a family consultant for purposes of the preparation of a family report. On appeal the mother
and her new partner sought to set aside the Order on the basis that they were precluded from
having legal representation at the interviews for the s62G report although in their submission the
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family consultant was performing discretionary functions “sometimes analogous to judicial work”
and consequently the denial of legal representation was a denial of natural justice. The Full Court
rejected the submission, expressing the view that the family consultant’s role pursuant to s62G is
that of an expert preparing a written report in reliance of his or her expertise and the family

consultant was not exercising discretion or carrying out a judicial function.
At paragraph 32, Their Honours said:

“We do not accept however that the family consultant exercises any “power” in preparing a report.
Nor does the family consultant make “findings” in the sense that the term is applied to judicial
determinations. Nor does it follow that the report of a family consultant “will lead” to findings by the
Court in which the evidence of the family consultant is adduced with respect to the “rights, interests
or legitimate expectations” of parties to the proceedings in that Court. They may have that result,
or they may not. What impact, if any, the report of the family consultant has upon the exercise of a
judge’s discretion will only be determined after its author has been cross-examined if the report is
controversial, and all other relevant evidence considered. Clearly, the extent to which it emerges in
the course of cross-examination of a family consultant that he or she has expressed opinions or
recommendations in the absence of affording a party a fair opportunity to be heard is likely to
reduce, or even destroy the weight which would otherwise be given such conclusions or

recommendations”.

Rice v Asplund [1979] FLC 90-215

The issue of Rice v Asplund was considered by the Full Court in Reid & Lynch [2010] FamCAFC

184 where O’Ryan J considered at length the relevant authorities on the question of res judicata
and Rice & Asplund and concluded that the Court ‘should not lightly entertain an application to
discharge, vary, suspend or revive a final parenting judgment’ and must be satisfied of significant

change in circumstance.
Conclusion

Finally I would refer interested practitioners to the evaluation of the 2006 reforms carried out by the
Australian Institute of Family Studies. The study contains some interesting statistics and
conclusions about how the reforms have impacted on separating couples and their children. A
copy of this evaluation is appended to this paper.
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Parenting Orders with POP

1) That all previous Orders and Parenting Plans be discharged.

2)  That the following parenting orders shall apply for the children, insert unless the Mother
and Father agree to alter all or some of them either temporarily or permanently.

Parental Responsibility

3)  That except as otherwise stated, the Father and the Mother are to have equal shared
parental responsibility for the major long term issues of the children.

4)  That the parents are to consult with each other about decisions to be made in the exercise
of their equal shared parental responsibility and shall make a genuine effort to come to a
joint decision. They are not, however, required to consult with each other about the daily
care of the children. The types of decisions about which parents are required to inform
and consult include but are not limited to changing the name of a child; relocating the
residence of the child so that existing parenting arrangement become impracticable;
changing the school of a child; a significant medical intervention for a child.

Exchange of Information

5)  That the Mother and Father shall:

a)  keep the other parent informed at all times of their residential address and contact
telephone number and to notify the other parent at least 7 days prior to relocating
their residence beyond a 20 kilometre radius from where they currently reside;

b)  keep the other parent informed of the names and addresses of any treating medical
or other allied health practitioners who treat the children and authorise those
practitioners to provide the other parent with information that they are lawfully able

to provide about the children;



¢)  inform the other parent as soon as reasonably practicable of any medical condition,
significant health issue or significant illness suffered by the children and authorise
any treating medical practitioner to release the children’s medical information to the
other parent.

6)  That the parents authorise the schools or day care centres attended by the children to give
each parent information about the children’s educational progress and other related
activities and supply them with copies of reports, photographs, certificates and awards
obtained by the children (at that parent’s cost).

7)  That during the time the children are with either parent, that parent shall:

a)  respect the privacy of the other parent and not question the children about the
personal life of the other parent;

b)  speak of the other parent respectfully;

¢)  notdenigrate or insult the other parent in the presence or hearing of the children and
use their best endeavours to ensure that others do not denigrate or insult the other
parent in the hearing or presence of the children.

Living Arrangements for the Children

8)  That the children shall live with the Father/Mother during school term:

a)  each alternate week from after school Thursday until before school Monday to
continue fortnightly thereafter until the commencement of any school holiday
period;

b)  each other week from after school Thursday until before school Friday;

¢}  this Order shall be suspended for the weekends during any school holiday period
(which shall be deemed to include the first weekend after the school term ends and

the weekend before school recommences) and to recommence on the weekend after



the school term recommences determined as if the sequence had not been

interrupted.

9)  That otherwise, the children shall live with the Mother/Father during school term.
10)  That the children shall live with their parents for school holiday periods as follows:

a)  being the first half of the Autumn, Winter, Spring and Summer school holidays in
even numbered years with the Father and in odd numbered years with the Mother;
and

b)  the second half of the Autumn, Winter, Spring and Summer school holidays in odd
numbered years with the Father and in even numbered years with the Mother;

¢}  for the purpose of these Orders, the school holiday time shall commence:

i)  when a parent’s time falls in the first half of the holidays from after school on
the day the school term finishes and conclude at 5.00pm on the day calculated
to be half of the holidays;

i)  when a parent’s time falls in the second half of the holidays from 5.00pm on
the day calculated to represent half of the holidays when contact shall end at
9:00am on the day the school term recommences;

iii)  school holidays shall be deemed to commence at close of school on the day
the school term finishes and conclude at 9.00am on the day the children return
to school and the number of nights in each school holiday period is to be used
to calculate one half of the school holiday period and if there is an uneven
number of nights the Father/Mother shall retain the additional night.

11) That notwithstanding any previous Orders, the children shall spend time with their parents
on special occasions as follows:

a)  for Christmas Day:



i)  from 5.00pm Christmas Eve until 2.00pm Christinas Day in even numbered
years with their Father and in odd numbered years with their Mother; and
ii)  from 2.00pm Christmas Day until 5.00pm Boxing Day in odd numbered years
with their Father and in even numbered years with their Mother:
b)  on the birthday of each child (with the parent they are net living with on the day)
(including every child):
1) ifaschool day, from after school until 6.00pm;
if)  if a non-school day, from 1.00pm until 6.00pm;
iif) ~with that parent to be responsible to collect and return the children;
¢)  with their Father on the Father’s Day weekend and in the event that that is a non
contact weekend the father shall forgo the following weekend of contact;
d)  with their Mother on the Mother’s Day weekend and if that is a non-contact
weekend, the mother shall forgo the following weekend of contact.
12)  The children shall be permitted to communicate with their parents on the telephone at
such times as a child reasonably requests and that parent shall facilitate the call.
13) A parent may telephone the children before 7pm but only on (insert day (s)) unless
otherwise agreed and in relation to such communication each parent shall:
a)  ensure that the children are available to receive the telephone call;
b)  arrange for the children to telephone the other parent on the following night if, for
any unforeseen circumstance, the children miss the telephone call from that parent;
¢)  ensure that the children have privacy during the conversation.
Collection and Delivery
14)  That except as otherwise ordered, the changeover point for the transition for the children

between the households shall be insert and for that purpose:



b)

The parents may collect the children in person or by their nominee provided that the
nominee is an adult who is known to the child and the other parent;

Each parent shall be punctual in attending the changeover and if there isto be a
delay shall phone the other parent;

Unless otherwise agreed neither parents shall approach the other and shall remain

near their cars so as to enable the children to move readily between the vehicles;

15) That each parent shall deliver and return the children’s clothing, school supplies and

belongings and the children’s clothing shall be returned in a clean condition.

16) That the parents shall (when the children are in their care):

17) That the parents shall not (when the children are in their care):

Travel Out of the Country

18) That when the children are spending time with a parent during school holidays, that parent

shall be at liberty, during their school holiday time, to take the children to insert

destination and in relation to same:

a)

b)

the travelling parent shall provide the other parent with a copy of their itinerary for
the trip including but not limited to departure and return times and dates; a contact
telephone number for the travelling parent and the children and the address at which
they will predominantly be based (provided that they will not be required to provide
details of every address at which the children will stay) at least 28 days prior to
scheduled departure;

upon receipt of same the other parent shall forthwith release to the travelling parent
the passports for the children;

the travelling parent shall then provide to the other parent a copy of the return air

tickets for the children;



d)  during the trip the travelling parent shall arrange for the children to telephone the

other parent on at least one (1) occasion in each week;

19)  Atall other times the passports of the children shall be held by insert details and shall be

released to a parent only upon satisfaction of the custodian of the passports that both
parents have agreed to their release to that parent or by order of a Court.

Dispute Resolution

20) That in the event that there is a dispute about the children or about the interpretation,
implementation or enforcement of these orders, the parents before making any further
application to a Court shall:

a)  either attend counselling or mediation with an organisation recognised under the

Family Law Act 1975 (as amended) or by the Commonwealth Attorney- General; or

b)  participate in family dispute resolution with a Family Relationship Centre or a

person authorised under s.10G of the Family Law Act 1975 (as amended)..

Parenting Orders Programme

21) That the parties shall undertake a Parenting Orders Programme.

22) That the parties, within seven (7) days of the date of service upon them of these Orders,
contact the Parenting Orders Programme Co-ordinator (or nominee) for intake into the
programme.

23) That the parties shall comply with any reasonable direction of the Programme
Co-ordinator and in particular:

a.  attend as requested for the purposes of assessment as to whether they are suitable
for participation in the programme;

b.  advise the Programme Co-ordinator of their contact telephone number and advise
the Programme Co-ordinator of any change in that number;



23).

a

attend and partieipate in the programme as requested including attending referrals
to treating health professionals as recommended by the Programme Co-ordinator
(provided that either party may refuse at their election to participate in joint

sessions);

d.  attend a Triple P parenting programme or equivalent parenting programme as

nominated by the Programme Co-ordinator;

e.  attend an anger management counselling programme as nominated by the

Programme Co-ordinator;

f.  attend such drug and alcohol programmes as may be nominated by the Programme

Co-ordinator,

g.  That in the event that either party refuses or fails to attend the programme or any
part thereof without reasonable excuse or refuses to accept a reasonable direction of
the Programme Co-ordinator, then the matter may be relisted by either party on the

giving of 24 hours notice.
That for the purposes of the programme:
a.  acopy of these orders will be sent to the Programme Co-ordinator;

b.  the parties shall supply to the Programme Co-ordinator a copy of any parenting

orders or parenting plan;

c.  within seven (7) days, the parties should contact the Programme Co-ordinator on

telephone to arrange an intake interview;

d.  the parties are at liberty to supply to the Programme Co-ordinator a copy of any
reports that have been prepared in the course of any proceedings that resulted in the

parenting orders;

e.  the Independent Children’s Lawyer shall be at liberty to brief the Programme

Co-ordinator with any relevant information considered to be in the interests of the
children.



In 2006, the Australian Government, through the Attormey-
General’s Department (AGD) and the Department of
Families, Housing, Community Services and Incligenous
Affairs {FaHCSIA), commissioned the Australian Instituze
of Family Studies (AIFS) to undertake an evaluation of
the impact of the 2005 changes 10 the family faw system;
Evaluation of the 2006 Family Law Reforms (Kaspiew et al,
2008} (the Evaluation). This article provides a summary of
the kay findings of the Evaluation,

In 2006, a series of changes 1o the [amily Iaw sysiem were
introcuced. These included changes to the Family Lew Act
1975 {Cth)* and increased funding for new and expanded
family relationships services, including the establishmer
of 65 Family Relationship Centres (FRCs) and a national
advice line. The aim of the reforms was to bring abousg
“generational change in Family law™ and a “cultural shift” in
the management of separation, “away from litigation and
towards cooperutive parenting” *

The 2006 reforms were paridy shaped by the recognirtion that
although the focus nust always be on the best interests of
the child, many disputes over children following separation
are driven by relationship problems rather than legal ones.
These disputes are often beter suited o community-based
Interventions that focus on how unresolved relationship

issues affect children and assist in reaching parenting
agreements that meet the needs of children,

The changes 1o the family law system followed an inquiry
by the House of Represenratives Standing Comimittee
on Family and Constitutional Affairs (200%), which
recommended changes to the family relationship services
system and the legisiation. The committee's report, Every
Picture Tells a Story, mude recommendations that aimed o
malke the family law system “faiver and better for children”
The 2006 changes reflected some, but not all, of the
recommended changes.

The policy objectives of the 2006 changes to the family law
system were [o;

B help to build strong healthy relationships and prevent
separaiion;

B encourage greater involvement by both parents in
their children's lives after separation, and also protect
children from viglence and abuse;

help separated parents agree on what is best for their
children (rather than litigating), through the provision
of useful informarion and advice, and effective
dispute resolution services; and

B establish a highly visible entry point that operates as a
doorway 10 other services and helps families to access
these other services.?
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The policy objectives outlined above encompassed a ran ge
of more specific goals. A set of indicators of the success
or otherwise of the reforms in achieving these objeciives
was developed. These were translated into the following
evaluation questions:

1. To what extent are the new and expanded
relationship services meeting the needs of families?

a. Whar help-seeking paterns are apparent among
families secking relationship suppori?

b. How effective are the services in meeting the
needs of their clients, from the perspective of staff
and clients?

2. To what extent does family dispute resolution (FDR)
assist parents to manage disputes over parenting
arrangernents?

3. How are parents exercising parental responsibility,
including complying with ebligations of finarcial
suppory?

4. What amangements are being made for children in
separated families to spend time with each parent? Is
there any evidence of change in this regard?

5. What arrangements are being made for children in
separated families to spend time with grandparents? Is
there any evidence of change in this regarcl?

6. To what extent are issues relating to family violence
and child abuse taken into account in making
arrangements regarding parenting responsibility and
care time?

7. To what extent are children's needs and interests
being taken into account when these parenting
arrangemenss are being made?

8. How are the reforms introduced by the Family Law
Amendment (Shared Parental Responsibility) Act 2006
(5PR Act 2006) working in practice?

9. Have the reforms had any unintended consequences
—positive or negative?

The AIFS Evaluation of the 2006 Family Law Reforms was
based on an extensive research progmm axl provides a
comprehensive evidence base on the operation of the Family
law system. The Evaluation included three main projects: the
Legislation and Counts Project, the Service Provision Project
and the Families Project. Each of these projects comprised a
number of sub-studies, with 17 separate studies contributing
to the Evaluation overall (see the text box at top right and
Appendix for further information). The research design
focused on examining the extent to which key aspects of
the objectives underpinning the reforms had been achieved.
The Evaluation involved the colfecion of data from 28,000
people involved in the family law system, including parers,
grandparents, family relntionship services sifl, clients of Family
reladonship services, lawyers, coun professionals and judicial
officers. 1t also involved the analysis of administrative cata
and court files. This article ouilines the key research questions
and findings from the Evaluation—references in parentheses
throughoul are to bles, fgures and sections in the Rl
Evnluation report, The full Evaluation report (Kaspiew et al.
2009) is available from the AIFS website <wwwv.aifs.gov.au>.

?

A point that transcends the specific evaluation questions
and has implications for the findings across all of the
evaluation questions arises from the new empirical

evidence from the Evaluation abowt the characteristics of
separated families, particularly those who access services
across the system. A significant proportion of Famifies
who actively engage with the family law sysiem have
comples needs, involving issues such as Family violence,
child abuse, mental health problems and substance abuse,
For example, 26% of mothers and 18% of fathers reported
experiencing physical hurt prior to separation, and 39%
of mothers and 47% of fathers reponed experiencing
emotional abuse before, during and afier separation (LSSF
W1 2008; Tahle 2.2). Families with complex needs are
the predominant clients both of post-separation services
and the legal sector; however, there is also a proportion
of families who do not engage with the system to any
significant extent. While some of these families appear not
o be characterised by any significant complexity in terms
of family violence, mental heaith issues or substance abuse
Issues, there is a sub-group of non-users of the system for
whom these issues are relevams.

Evaluation question 1: To what extent are the new
and expanded relationship services meeting the
needs of families?

. What helpsecking patterns are apparent among families
seeking relationship support?

b.How effective are the services in meeting the needs of
their clients, from the perspective of staff and clients?

There is evidence of fewer post-separaton disputes being
responded to primarily via the use of legal services and
more being responded o primarily via the vse of fanily
relationship serviges. This suggests a cultural shiff whereby
a greater proportion of post-separation disputes over
children are being seen and responded to primarily in
retationship terms.
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About half of the parents in non-separated families who
had serious relationship problems used early inlervention
services (o assist in resolving those problems (GPPS 2009,
Table 3.13). There was less use of these services to support
relationships by couples who had not faced serious
problems (about 10%) (GPPS 2009; Table 3.12). Client
satisfaction with early intervention services (funded as part
of the federal Family Relationships Services Program) was
high, with upwards of 88% of clients providing positive
ratings for the “overall qualiy” of early intervention
services. Favourable assessments for overall quality were
made by 91% of Specialised Family Violence Service clients,
8G% of Men and Family Relationships Services clients, 38%
of counselling service clients and 95% of the Education
and Skills Training service clients (Survey of FRSP Clients
2009, Table 3,25).

was based on an &

" p o_gfrém-;an'dipfrovideéa _cdmp_reh“‘én i\'ke.’:evi_dénce-
base on the operation.of the famil

Overall, clients of post-separation services also provided
favourable ratings. More than 70% of FRC and FDR
clients said that the service treated everyone fairly {ie.,
practitioners did not take sides) and more than haif said
that the services provided them with the help they needed
(Survey of FRSP Clients 2009; Table 3.28). This rate can be
considered o be quite high, given the strong emations,
high ievels of conflicr and lack of easy solutions that these
matters often entail.

Family relationship service professionals generally rared
their own capacity to assist clients as high (Online Survey
of FRSP Staff 2009; Tables 3.21 & 3.22). They also spoke
of considerable challenges associated with the complexity
of many of the cases they are handling and of waiting
times linked largely 10 resowrcing and recruitment issues,
especially in some of the FRCs.

Consistent with an important aim of the reforms, family
refationship  service  professionals generally placed
considerable emphasis on referrals o appropriare
services. At the same time, ensuring that families are able
to access the right services ar the right time represents
one important area where there is a need for ongoing
improvement. Pathways through the system need to be
more clearly defined and more widely understood. There
is still evidence that some families with family viglence
and/or child abuse issues are on a roundabout between
relationship services, lawyers, courts and state-based child
protection and family viclence systems. For example,
compared with parents who did not report family violence
parents who reported family violence were much less
Iikely to report that their parenting arrangements had been
sortec out some 18 months after separation (LSSF W1 2008;
Table 4.14) and were more likely to report using multiple
services. While complex issues may rake longer to resolve,
resolutions that are delayed by unclear pathways or lack
of adequate coordination between services, lawyers and
cousts have adverse implications for the wellbeing of
children and other family members.

There is a need for more proactve engagement and
coordination  between  family velationship  service

professionals and Family lawyers and between Family law
system professionals and the courts, This need is especially
important when dealing with complex cases.

Evaluation question 2: To what extent does FDR
assist parents to manage disputes over parenting
arrangements?

The use of FDR post-reform was broadly meeting the
objectives of requiring parents to arempt to resolve their
disputes with the help of non-court dispute resolution
processes and services.

About two-fifths of parents who used FDR reached
agreement and did not proceed to court (LSSF W1 2008,
section 5.3.3}%. Almast a third did not reach agreement and
did not have a certificate issued (under s601(8) of the SR
Act 2006, family dispute resolution practitioners may issue
these certificates to indicaie that one or both parties has
attempted to resolve a matter through FDR). However,
most of these parents reported going on o sort things out
mainly via discussions berween themselves. About one-
fifth were given certificates from 2 registered family dispute
practiiioner that permitted them to access the court system.
Most of these parents malnly used courts and lawyers and
approximartely 2 year after separation most had neither
resclved matters nor had decisions made.

Family Relationship Centres have also become a first
point of contact for a significant mumber of parents whose
capacity to mediate is severely compromised by fear and
abuse, and there is evidence that EDR is occurring in some
of these cases (Survey of FRSP Clients 2009; Tables 5.8
& 10.3), even though maters where there are concerns
about family violence ar child abuse are exceptions to the
requirement to attend FDR (SPR Aet 2006, s6019)). This
may reflect an inadequare understanding of the exceptions
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o FDR by those making referrals. At the same time, the
complexides of this process need to be acknowiedged,
There are decisions that need to be made on a case-by-
case basis, including decisions about whe is best placed o
male 1 judgment conceming whether there are grounds
for an exception and the extent ro which professionals
should respect the wishes of those who quality as an
“exception” but nonetheless opr for FDR,

Clearer  inter-professional communication (berween
FDR professionals, lawyers and courts) will not provide
prescriptive answers to such questions but would assist
in developing strategies to ensure that there s a more
effective process of sifiing our matters that should proceed
as quickly as possible into the courr system. Progress on
this front, however, also requires earlier access (o conrts
and greater confidence on the part of lawyers and service
professionals that clients will nor get “lost in the family
law system™.

Evaluation question 3: How are parents
exercising parental responsibility, including
complying with obligations of financial support?

In lay ierms, parental responsibility has a number of
dimensions, including care time, decisivn-making about
issues alfecting the child, and Fnancial support for the
child. Shared decision-making is most likely to occur
where there is shared care time.

Shared decision-making was much less common among
parents who reported a history of family violence or
had ongoing safety concerns for their children (LS5F W1
2008; section 8.1.3). Nonetheless, the exercise of shared
decision-making was reported by a substantial proportion
of parents with a history of violence. For example, shared
decision-malking about the child's education was reparted
by 25% of fathers and 15% of mothers who said that
their child's other parent had hurnt them physically ancd
whose child was in a care arrangement invelving most
or all nights with the mother. Where a history of physical
hurt was reported and the child was in a shared care
arrangement, 54% of fathers and 42% of mothers reported
shared decision-making over educacion.

In conuast t© the systematic variaton in decision-
making practices reported by parents with different care-
time arrangements, lepal orders concerning parental
responsibility demonstrated g stronig trend, pre-dating the
reforms, for decision-making pawer to be allocated 1o both
parents, Prior to the reforms, count orders provided far
shared paremal responsibility in 769% of cases, compared
with 87% after the reforms (QSCF 2009; Table 8.2). Generally,
fathers’ compliance with their child support liability did
ot vary sccoeding to care-time arrangements. The only
exception is that fathers who never saw their child were
less likely 1o comply with their child support obligatians.
(LSSF W1 2008; Figures 8.17 & 8.18). Father payers with
equal care time and those who never saw their child were
more Inclined to believe that child support payments were
unfair, compared to father payers wilth other care-time
arrangements (LSSF W1 2008; Figure 8.23). Child support
compliance among fathers and mothers was higher where
there was shared decision-making compared 10 where
one parent had all of the decision-making responsibilities
(LSSF W1 2008; Figure 8.19).

Evaluation question 4: What arrangements are
being made for children in separated families
to spend time with cach parent? Is there any
evidence of change in this regard?

Alihougl only a minority of children were in shared
care-time arrangements, the proportion of children with
these arrangements has increased; a trend thar appears (o
pre-clate the refoims. In the LSSF W1 2008, 16% of focus
children were in shared cage arrangements (applying a
definition based on a 35-65% night split between parents).
A near egual time split (43-52% of nights} applied to 794
of children, with another 8% spending more time with
their mother than their father and 19 spending more
time with their father than their mather {LSSF W1 2008;
section 0.5.1) Incremental increases in shared care are
part of a longer term trend in Australia and internationally,
Australian Bureay of Statistics data show increases in
shared care arrangements across age proups between 1997
and 2006-07 (Figure 1 below), Shared care for children
in the 5-11 year age group rose from 1% in 1997 10 5%
in 2006-07. Increases were less marked for children in
other age groups, although estimates for these age groups
should be used with caution due to small sample sizes,
In relation to 12-14 year olds, for example, less than 1%
of children were in shared care amangements in 1997
compared with 3.7% in 2006-07.

Judicially determined orders for shared care time increased
post-reform, as did shared care time in cases where
parents reached agreement by consent, Data From the
QSCF 2009 show that ordess for shared care in matters
decided by judges (again applying a definition based on
@ 35-65% night splity rose from 2% prior to the reforms
to 13% after the reforms (Table 6.8). A less significant
increase was evident among cases in which the parties
reached agreement, with a pre-reform propartion of 1094
compared with 15% post reform (Table 6.9).
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The majority of parents witl shared care-time arrangements
thought that the parenting arrangements were working
well both For parents and the child (LSSF W1 2008; Figure
7.21). While, on average, parents with shared care time
had better quality inter-parental relationships, violence
and dysfunctional behaviours were present for some. For
example, 16% of mothers and 10% of fathers with shared
care {more nights with mother) reported relationships with
lots of conflict”, and 8.4% of mothers and 3.5% of fathers
with such arrangements reponed relationships thar were
fearful {LSSF W1 200S; Figures 7.27 & 7.25).

Generally, shared care time did not appear to have a
negative impact on the wellbeing of children. Irrespective
of care-lime arrangements, mothers and fathers who
expressed safety concerns described  their  child's
wellbeing less favonrably than those whe did mot hold
such concerns (LS5F W1 2008: section 11.3.2). However,
the reports of mothers suggest that the negative impact
of safety concerns on children’s wellbeing is exacerbared
where they experience shared care-time arrangements
(LSSF W1 2008; Figure 11.11 & 11.12).

Evaluation question 5: What arrangements are
being made for children in separated families
to spend tirne with grandparents? Is there any
evidence of change in this regard?

Just more than half of the parents who separated after
the 2006 changes to the family law system Felt that time
with grandparents hacl been taken into account when
developing parenting armangements, and just over half the
grandparents confirmed this view. Parents who separated
prior to the 2006 changes to the family law system were
less likely o recall having taken into account grandparents
when developing parenting arrangements (LSSF W1 2008;
LBS 2009; Figure 12.12).

Nevertheless, the reports of both parents and grandparents
suggest that relationslips berween children and their
paternal grandparents often become more distant when
the child lives mosily with the mother (reflecting the
most common care-time armangement) (GPPS 2006; GPPS
2009; Figures 12.7 & 12.8). The parents in most families
in the studies would have separated before the reforms
were introduced. The level of impact of the reforms on
the evolution of grandparent—grandchild relationships is
an impaortant area for future researcly.

There appeared 10 be a growing awareness among both
family relationship service smff and family lawyers of
the potential value and importance to children of taking
into account grancparents when developing parenting
arrangements. While grandparenis were seen, in most
cases, 10 have the patendal to contdbute much io the
wellbeing of children, there was also an appreciation by
family relationship service professionals of the complexity
of many extended family situations {Qualitative Study of
FRSP Staff 2008-09; section 12.7.2). This was associated
with recognition that, in some cases, tao great a focus on
grandparents when developing parenting arrangements
might be counter-productive.

The overall picture, however, is of grandparems being very
tmportant in the lives of many children and their families,
with some evidence that the legislation has contributed to
reinforcing this message. Clearly, grandparents can also be

an important resource when families are struggling during
separation and at other times, But as complexities increase,
dispute resolution and decision-malking in cases involving
grandparents are likely to prove to be more difficult and
time-consuming.

Evaluation question 6: To what extent are issues

reating to family violence and child abuse taken
into account in making arrangements regarding
parenting responsibility and care time?*

For a substandal proportion of separated parents, issues
relating to violence, safety concerns, mental health, and
alcohot and drug misuse are relevani. The evaluation
provides evidence thar the family law system has some
way 10 go in being able to respond effectively to these
issues. However, there is also evidence of the 2008
changes having improved the way in which the system is
identifying families where there are concerns about family
violence and child abuse. In particular, systematic aftempts
to screen such families in the family relationship service
sector and in some pants of the legal sector appear to have
improved identification of such issues.

Families where violence had occurred, however, were no
less likely to have shared care-time arrangements than those
where violence had not occurred (LSSF W1 2008, Figures
720 & 7.30). Similarly, families where safety concerns
were reported were no less likely to have shared care-time
anangements than families without safety concerns (16-20%
of families with shared care time had safety concerns). Safety
concerns were also evident in similar proportions of families
with amangements involving children spending most nights
with the mothers and having dayime-only contact with the
faher (LSSF Wi 2008; Figure 7.31 [see Figure 2 below)).
The pathways to these arangemenss included decisions
made without the use of services and decisions made with
the assistance of family relationship services, lawyers and
courts (Kaspiew et al., 2009, pp. 232-233).
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Mathers and fathers who repened safery concems tended
o provide less Favourable evaluations of their child's
wellbeing compared to other parents (LSSF W1 2008,
section 11.3.2). This was apparent for parents with all
care-time arrangements, including the most conumon
arangement. where the child Jjves mainly with mother,
But the poorer reporied outcomes for children whose
mathers expressed safely concerns were considerably
more marked for those children who were in shared care-
time arrngements.

There is also evidence thas encouraging the use of non-
legal solutions, and particularly the expectation that most
parents will attempt FDR, has mennt thas FDR is occurring
in some cases where there are very significani concerns
about violence and safety (Survey of FRSP Clients 2000,
Table 10.3).

Significant concerns  were expressed by  substantial
minarities of lawyers and Family relztionship service
professionals who expressed the view that the system
had scope for improvement in achieving an effective
response o family violence and child abuse (FLS 2008;
Online Survey of FRSP Staff 2009; e.g., Figure 10.3). Some
problems referred to were evident before the reforms,
such as difficulties arising from a lack of understanding
among  professionals, including lawyers and  decision.
malkers, about family violence and the way in which ir
affects children and parents (FLS 2008; QSLSP 2008; section
10.4.1). While the legislation (SPR AcH solght o place
more emphasis on the importance of identifying concerns

S

about family violence and child abuse (e.g., sGUB(1)(B):
60CCULY), other aspects of the legisiation were seen (g
contribute i0 a reticence among some lawyers and their
clients about mising such concerns; for example, s117AB,
which obligates courts 1o make a <osts order against a
party found 1o have “knowingly made s false allegation
ar statement” in proceedings, and $60CC(3Xc), which
requires courts to consider the extent to which a parent
has facilitared the other parent’s relationship with the child,

The link between safety concerns and poorer child
wellbeing outcomes, especially where there was a shared
care-time arrangement, underlines the need o make
changes to practice models in the family relationship
services and legal sectors. In particular, these sectors need
o have a more explicit focus on effectively identifying
families where concerns about child or parental safety
need to inform decisions abour care-time arrangements.

These findings point 10 a need for professionals across
the system to have greater Jevels of access o finely nined
assessment and screening mechanisms applied by highly
tained and experienced professionals. Protocols for
working constructively and cffectively with stte-based
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systems and services (such as child proteciion systems)
also need further work, Clearly, however, the |Progress that
continues w be made on improved screening practices
will go only part of the way towards assisting victims of
viglence and abuse,

Evaluation question 7: To what extent are
children’s needs and interests being taken into
account when parenting arrangements are being
made?

This question is central to the objectives of the reforms
and therefore a number of the evaluation questions are
relevant to assessing the extent 1o which children’s needs
and interests are being taken into account, Particularly
relevant is the question of the exrent to which issues
relating to family violence and child abuse are taken into
account when making arrangements regarding parenting
responsibility and care time,

This is an area where the evaluation evidence points
o same encouraging developments, but also highlights
some: difficulties. Many parents are using the relationship
services available and there is evidence from clients and
service professionals that this is resuliing in arrangements
that are more focused on the needs of children than in
the past. Nonetheless, in a proportion of cases this is not
occurring as well as it could.

There is evidence that many parents misconstrue equal
shared parental responsibility as allowing for *equal®
shared care time (FLS 2008, QSLSP 2008; Qualitative Study
of FRSP Staff 2008-09; section 9.3), In cases in which equal
or shared care time would be inappropriate, this can male
it more difficult for relationship  service professionals,
lawyers and courts 1o encourage parents to focus on the
best interests of the child (discussed further below).

The SPR Act 2006 introduced Division 12A of Part VII—
Principles for conducting child related proceedings—
which was supported by new case management practices
in the Family Court of Western Australia (FCoWA} and the
Family Court of Australia {FCoA). The court that handles
most children's matters, the Federal Magistrates’” Court
(FMC) had largely remined it own case mandgement
fregime based on the "docker” system.

Evaluation question 8: How are the reforms
introduced by the SPR Act 2006 working in
practice?

The philosophy of shared parental responsibility s
overwhelmingly supported by parents, legal system
professionals and service professionals (LSSF W1 2008;
FLS 2008; Figures 6.1, 6.2 & 9.1). However, many parents
and some professionals do not understand the distinction
bersveen shared parental responsibility and shared care
time, or the rebuitable (or non-applicable) presumption
of shared parentu] responsibility (FLS 2006; QSLSP 2008,
section 9.2). A common misunderstanding is thar shared
parental responsibility allows for “equal” shared care time,
and that if there ig shared parental responsibility, then a
court will order shared care time, This misunderstanding
is due, at least in pawt, to the way In which the link
between equal shared parental responsibility and care
tme is expressed in the legislation. This confusion has
resulted in disillusionment among some fathers, who find

that the law does not provide for 50-50 “custady”. This
in rn can make it challenging to achieve child-focused
arrangements in cases in which an equal or shared care-
time arrangement is not praciical or not appropridte. Legal
sector professionals in particular indicated thar in their
view the legislative changes had promoted a focus on
parents' rights rather than childrer’s needs, obscuring 1o
some extent the primmcy of the “best inerests” principle
(s60CA). Further, they indicated that, in their view, the
legislative framework did not adequately facilitate making
arrangements that were developmentally appropriate for
children,

However, the changes have also encoura ged more creativity
in making arrangements, either by negotiation or litigation,
that involve Fathers in children’s everyday routines, as
well as special activities. Advice-giving practices consistent
with the informal “80-20" rule {i.e., what was seen 25 the
typical arrangement where the child spends 80% of the
time with the mother and 20% of the time with the father
post-separation) have declined markedly since the reforms
CFLS 2006 & 2009; section 9.4.2). For example, lawyers
indicated that advice that “mothers who have had major
child care responsibilities would normally obtain residence
of their children” was given much less frequently in 2008
than in 2006: pre-reform, $2% of participants in the FLS
2006 said they gave this advice almost always or often,
compared with 44% in 2006. Similarly, advice indicating
thata normal contact pattern was “alternate weekends and
half school holicays” was given much less frequently after
the reforms: pre-reform, 26% of the FLS 2006 sample said
they “rarely or never” gave such advice, compared with
64% in 2008,

In an indication of the impact of the measures designed to
reduce reliance on legal mechanisms to resolve dispuies,
total court filings in children's maners have declined by
22%; and a pre-reform trend for filings 1o increase in the
FMC, with a corresponding decrease in the FCoA, hLas
gathered pace (QSCF 2009; secrion 13.2).

Legal sector professionals had concerns arising  from
the parallel operation of the FMGC and FCoA, including
the application of inconsistent legal and pracedural
approaches and concerns about whether the right cases
are being heard in the most appropriate forum (FLS 2006:
(QSLSF 2008; section 14.1). The FCoA, the FMC and the
FCoWA have each adopted 2 different appreach 1o the
implementation of Division 124 of Parc VII {FL3 2008;
QSLSP 2008; section 13.1). FMC processes have changed
fittde (although this court is perceived to have an active
case management approach pre-dating the reforms) and
the FCoA and FCOWA have implemented models with
some similarities, including limits on the filing of affidavits
and roles for family consuliants that are based on pre-
wial family assessments and involvement throughout
the proceedings where necessary. Excluding WA, the
more child-focused process available in the FCoA is only
applied to a smail proportion of children's matiers, with
the majority of such cases being dealt with under the
EMC's more waditional adversarial procedures,

While family consultants and most Judges believed the
FCeA’s model is an improvement, particularly in the area
of child focuys, lawyers' views were divided, with niany
expressing hesitancy in endorsing the changes (QSLSP
2008; FLS 2006; FLS 2008; section 14.3). Concerns include
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a lack of resources in the FCoA leading o delays, more
protracted and drawn-out processes, and Inconsistencies
in judicial approaches to case management. Similar
concems were evident to a lesser extent about the Wa
model. Tt appears that while these models have significant
advantages, some fine-tuning is required. This is an aren
where the Evaluation provided enly a partial picrure, as
these issues were considered as pait of a much larger set
of evaluation questions,

The new substantive parenting provisions introduced into
Part VII of the FL4 by the SPR Act 2005 tended to be
seen by lawyers and judicial officers 1o be complex and
cumbersome to apply in advice-giving and decision-making
practice (QSLSP 2008; FLS 2006; section 15.1). Because
of the complexity of key provisions, and the number
of provisions that have 10 be considered or explained,
judgment-wiiting and advice-giving have become more
difficult and protractedl. There is concern that legislation
that should be comprehensible to its USers—parenis—
has become more difficult to understand, even for some
professionals,

Evaluation question 9: Have the reforms had any
unintended consequences—positive or negative?

The majority of parerts in shared care-time arrangements
reported that the reforms worked well for them and for
their children, But up to one-fifth of separating parenis

had safety concerns that were linked 1o parenting
arangements; and the data on child wellbeing from the
LSSF W1 2008 show that shared care time in cases where
there are safety concerns expressed by mothers correlates
with poorer outcomes for children (Figures 11,11 & 11,12).

Similarly, the majority of parents who attempled FDR
reported that it worked well. Most had sorted out their
arrangements and most had not seen lawyers or used the
court as their primary dispute resolution pathway. Bui
many FDR clients had concerns about violence, abuse,
safety, mental health or substance misuse. Some of these
parents appeared to attempt FDR where the level of their
concerns was such that they were unlikely to be able
to represent their own needs or their children's needs
adequately. It is also important to recognise that FDR can
be appropriate in some circumstances in which violence
has occurred (section 5.3.2).

Further unintended consequences are also evident.
A majority of lawyers perceived thar the reforms have
favoured fathers over mothers (FLS 2006; FLS 2008,
Figure 9.8) and parents over children (FLS 2006, FLS
2008; Figure 9.9). There was concern amorng a range of
family law system professionals that mothers have been
disadvantaged in a number ways, including in relation to
negatiations over property settlements (FLS 2008; QSLSP
2008; section 9.6.2). There was an indication from lawyers
thatthere may have been a reduction in the average property
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seilements allocated o mothers.  Financial concerns,
including chitd Support liability and property semlement
entitlements, were perceived by many lawyers and some
farnily relationship professionals to have influenced the
care-time arrangements some parents sought 1o negotiate
(FLS 2006, QSLSP 2008; Qualitative Study of FRSP Staff
2008-09; section 9.6). The extent 10 which these concerns
are generally pertinent to separated parenis is uncertain,
The evaluation indicates that 2 majority of parents are ahble
to sort out their post-separation parenting arrangements
quickly and expeditiously; however, there is also a
proportion whose post-separatdon arrangements appear o
have been informed by a “bargaining” rather than "4 greeing"
dynamic. For these parents, it appears the reforms have
coarributed to g shift in the bargaining dynamics. Thig is
an area where further research is required.

Conclusion

The evaluation evidence indicares that the 2006 reforms
to the family law system have had a positive impact in
some areas and have had a less positive impact in others.
Overall, there has been more use of relationship services, a
decling in filings in the courts in children’s cases, and some
evidence of a shifi away from an automatic recourse [o
legal solutions in 1ESpoNse Lo post-separation relationship
difficulties,

A significant proportion of separated parents are able to
sort out their post-separation arangemenis with minimal
engagement with the formal system. There is also evidence
that FDR s assisting parents to work out their parenting
drrangements,

A central point, however, is that many separated families are
affected by issues such as farnily violence, safety concerns,
mental health problems and substance misuse issues, and
these families are the predominant users of the service
and legal sectors. In relation 1o these families, resolution
of posi-separation disputes presents some complex issues
for the family Jaw system as whole, and the evaluation
has identified ongoing challenges in this area. In particular,
professional practices and understandings in relation to
identifying matters where FDR should not be atempted
require continuing developuient. This is an area where
collaboration berveen relationship service professionals,
family law system professionals and courts needs to be
facilitated so that shared understandings about the rypes of
nmiatters that are not suitable for FODR can be developed and
50 that other opiions can be betrer faciitated.

Beyond effective screening, possible ways forward include:

M conrinued development of prarocals for the sharing
of information within the family relationship service
sector and berween the sector and other critical areas,
such as child protection,

development of protocols for cooperation between
family refationship service professionals arnxl
indcpendent children’s lawyers;

B development of protacols for cooperation berween
family relationship service professionals and lawyers
acting as advocates for individual parents;

™ 2 considerably improved capacity in courts to solicit
or provide high-quality assessments that will assist
them to make safe, timely and child-focused decisions,
especially ar the interim stage; an

B consideration of whether (and, if so, how)
information already gained vin sometimes exrensive
screening procedures within the family relationship
service sector can be used by judicial officers or by
thase providing court assessments to assist in the
process of judicial determination,

While communication in relation to privileged and
confidential disclosures made during assessment and FDR
processes riises some complex questions, investigation
of how such communication could potentially occur
may be an avenue for achieving greater coordination
and ensuring expeditious handling of these imairers,
Currendy, much relevant informarion may be collected
by family relationship service professionals in screening
and assessment processes, bue this informaton is not
tansmissible between professionals in this sector and
professionals in the legal sectar, or between other
agencies and services responsible for providing assistance.
Effectively, Families who move from one part of the
System to the other often have to start all over again. For
families already under swess as a result of family violence,
safety concerns and other complex issues, this may delay
resolution and compound disadvaneages.

Effective responses to families where complex issues exist
mean ensuring such families have access to appropriate
services [0 not only resolve their parenting issues it
also deal with the wider issues affecting the family, Such
responses involve identifying concerns and assisting
patents to use the dispute resolution mechanism that is
mast appropriate for their circumstances,

Eftective responses should ensure that the parenting
armangements put in place for children in families with
complex issues are dpproprigie to the children's neecls
and do not put their shart- or long-term wellbeing at risk.
Further examination of the needls and trajectories of families
who are unsuitable for FOR would assist in identifying the
measures required to assist these families (to some extent,
LSSF w2 2009 (forthcoming] may assist with this). A key
question is the extent 1o which such families then access
the legal/court system and whether there are barriers or
impediments (e.g., Anancial or personal) to them doing so.

The evidence of poorer wellbeing for children where
there are safety concerns—sacross the range of parenting
arrangements, but particularly acutely in shared caretime
armangements—highlights the importance of identifying
families where safety concerns are pertinent and assisting
them in making arrangements that promote the wellbeing
of their children.

This evaluation has highlighted the complex and varied
issues Faced by separating parents and their children and
the diverse range of services required in order to ensure
the best possible outcomes for children. Ultimately, while
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there are many perspectives within the family law systen,
and many conflicting needs, it is Important to maintain the
primacy of focusing on the best interests of children and
protecting ail family members from harm,
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 The Legislation and Courts Project

- 'The LCP ‘was designed to gather data oo the impact that - data on professionals’ experiences of the reforms. A'total -
; -of 184 . professionals : paticipated in ‘interviews -and/or
- focus groups berveen: April and Ociober :2008. In' order” .
¢ 10 gain-insights from as many angles on the legal system -
. the main new legislative provisions were applied in count . " and -court ‘process s possible, participants ‘wete drawn
. decisions; and (d) how court filings ‘were affected bythe ' : '

“the legislative changes have had on: (a) advice-giving : '
ipractices; (b) hegotiation and bargaining among' those

-who sought the advice and assistance of lawyers; () how

reforms. A further priority was to examine what, if any,

* vnintended consequences may have arisen as a result of

© the changes. .- _

The LCP encompassed five cu'.nz_lpon_ents:‘ - - .
1. the Qualitative Study of Legal System Prcfessiogals'_ o
(Qstsmyz008 - 0 T
the Fasily Lawyers Surveys (FLS) 2006 and 2008,

3. analysis of FCoA, FMC aind FCOWA judgments,
200609 E R
‘analysis of FCoA, FMC and FCoWA court files, . -

o

b

pre-dnd post-1 July 2006; and

5. analysis of FCoA, FMC and F_CO‘XCA a_d'_!iljﬁisttativ_e:da[a_,

- 20040510 2007-08. _
'Qualitative Study of Legal System Professionals 2008

. The QSLSP- 2008 involved interyie{\'rs_"'ahd focus ‘groups - .
with family law system professionals ‘in order to gather .

from the following professional groupings: FCoA judges; I
federal miagisirates; FCoWA judges and magistrates; FCoA

-Tegistrars; family consultants operating. in the EMC, 'FCoA .
- -and FCOWA; barristers; and solicitors from ‘private practice,

: legal aid and commupity legal centres.

 The Family Lawyers Surveys. o

- The purpose of the FLS 2006 was to provide baseline (pre-
. reform dara) aboirs lawyer practices and amitudes at the
~time of the implementation of the reforms. The FLS 2008 .

substantially repeated and extended the FLS 2006, thereby

-+ ‘allowing pre- and post-reform shifts to be gauged, Thé FLS
.”.2008 allowed important insights from the QSLSP 2008 o
. be tested in 4 quantitative formaz, . e

. The two ‘surveys were conducted online, with the- first:
. laking -place in mid-2006 and the second from mid- -
"~ ‘November 2008 to early February 2009. Both samples were

recruited With the ‘assistance of the Family. Law -Section

U rof the Law Council of ‘Australia. The first compriseel: 367.
. participants. The second comprised 319 participants. ..
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